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FTC Finalizes Ban on Noncompete Agreements

On April 23, 2024, the Federal Trade Commission (FTC)
issued a final rule that would ban employers from
imposing non-competes on their employees. The FTC
asserts that this exploitative practice keeps wages low,
and suppresses new ideas.! Notably, while the final rule
will affect all industries, not just healthcare, this proposal
comes at a time when healthcare employers across the
U.S. are struggling with staffing shortages.? This Health
Capital Topics article will discuss the final rule, reactions
from healthcare industry stakeholders, and potential
implications for healthcare valuations (both business and
compensation valuations).

Non-compete agreements are defined as “employment
provisions that ban workers at one company from going
to work for, or starting, a competing business within a
certain period of time after leaving a job.”® About 30
million Americans are restricted from pursuing other
employment opportunities, as they are bound by non-
compete clauses.* Further, a 2020 study found that
approximately 18% of the labor force is bound by non-
competes, with 38% agreeing to a non-compete in the
past.> Regardless of the timing of non-competes, the
study also found lower wages associated with areas
where non-compete enforcement is easier.®

Under the final rule, existing noncompetes for the
majority of workers will not be enforceable after the rule
goes into effect.” Noncompetes for senior executives can
remain in force under the new ruling, but employers may
not enter in or attempt to enforce any new noncompetes,
even if that includes a senior executive.® Notably, the
Commission also recognizes that they have no
jurisdiction over not-for-profit entities, however they
reserve the right to evaluate any entity’s non-profit
status.® The agency noted that some “entities that claim
tax-exempt nonprofit status may in fact fall under the
Commission’s jurisdiction.”’® The FTC specifically
stated that “some portion of the 58% of hospitals that
claim tax-exempt status as nonprofits and the 19% of
hospitals that are identified as State or local government
hospitals in the data cited by AHA likely fall under the
Commission’s jurisdiction and the final rule’s
purview.”

In healthcare, the medical profession has grown from
small practices comprised of just a few physicians to
mega-practices totaling a few hundred physicians,
especially in urban settings. Non-competes in healthcare
have traditionally been utilized as a tool to limit the harm
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that a physician may inflict upon departing a practice.
While these large practices need to protect their
investments, non-compete clauses may make it hard for
a departing physician to seek employment within the
same geographic area.!> Non-compete clauses in
specialty practices further complicate the ability for
physicians to seek employment, as specialists only serve
a subset of the population (i.e., there may be fewer
outside opportunities for specialists).*®

Multiple states have provisions that flat out ban or place
a limit on an employer seeking to restrict the activity of a
physician or other healthcare professional post-
employment.!* States that ban such clauses include
Alabama, Arkansas, Colorado, Delaware, Massachusetts,
New Hampshire, New Mexico, Rhode Island, and South
Dakota.’® Some states, such as Arkansas, allow non-
competes, but have exceptions carved out for medical
professionals.’® Other states, such as Florida, impose
limitations on healthcare non-competes, banning
agreements for physicians specialists in a county when
all those within the specialty are employed by a single
entity. '’

This final rule is the latest step in the federal
government’s  push  (across two  presidential
administrations) to increase competition in the healthcare
industry. In 2018, the Department of Health and Human
Services (HHS), the Department of the Treasury, and the
Department of Labor issued a 119-page report
comprising over 50 recommendations to increase quality,
decrease cost, and promote competition in healthcare.*®
In 2021, President Biden issued an executive order to
promote competition in the American economy.® The
executive order was designed to address issues the
administration identified as contributing to harmful
trends associated with decreased competition and
corporate consolidation, which are ultimately harming
American consumers.?’ The executive order, which set
forth 72 initiatives for multiple federal agencies, did not
immediately establish requirements, but rather directed
federal agencies to review issues and implement policies
to reflect the administration’s goals.?! Pursuant to the
executive order, federal agencies have taken action over
the past couple of years to lower healthcare and
prescription drug costs for consumers as well as increase
competition and safety in healthcare facilities.?? Some of
these actions include:
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e HHS and the Centers for Medicare & Medicaid
Services (CMS) is currently collecting feedback
on how the agencies can promote competition,
increase transparency, and identify the effects of
vertical integration in Medicare Advantage (MA)
markets.

e The FTC, Department of Justice (DOJ), and HHS
published a Request for Information (RFI) to
receive feedback and examine the role of
corporate influence and private equity in the
healthcare industry.

e CMS released ownership data for Federally
Qualified Health Centers (FQHCs) in an effort to
promote competition and increase transparency.

e HHS published Medicare-certified nursing home
ownership data, increasing transparency of and the
ability to identify common owners and those that
had a history of poor performance.

e HHS announced steps to crack down on nursing
homes that put resident safety at risk, including a
proposed rule that set minimum staffing levels to
ensure a higher quality of life for residents.

e The Food and Drug Administration (FDA) and the
U.S. Patent and Trademark Office (USPTO)
announced increased scrutiny of pharmaceutical
patents that resulted in higher prescription drug
costs. The FDA and USPTO also began
collaborating on ways to improve the patent
system in order to increase access to affordable
and safe prescription drugs.

e HHS enacted a rule cracking down on hospitals
that failed to disclose their prices pursuant to
Hospital Price  Transparency requirements,
including increasing nearly twentyfold the fine for
hospitals that failed to report their prices.?

In response to the final rule, Chad Golder, general
counsel for the American Hospital Association (AHA),
stated that the “FTC’s final rule banning non-compete
agreements for all employees across all sectors of the
economy is bad law, bad policy, and a clear sign of an
agency run amok.?* The agency’s stubborn insistence on
issuing this sweeping rule — despite mountains of
contrary legal precedent and evidence about its adverse
impacts on the health care markets — is further proof that
the agency has little regard for its place in our
constitutional order.”? Golder also said that “Three
unelected officials should not be permitted to regulate the
entire United States economy and stretch their authority
far beyond what Congress granted it--including by
claiming the power to regulate certain tax-exempt, non-
profit organizations.”?® In addition, the Federation of
American Hospitals” (FAH) Chief Executive Officer
Chip Kahn stated that “this final rule is a double
whammy.?” The ban makes it more difficult to recruit and
retain caregivers to care for patients, while at the same
time creating an anti-competitive, unlevel playing field
between tax-paying and tax-exempt hospitals — a result
the FTC rule precisely intended to prevent.”?® Kahn also
said that “in a time of constant health care workforce
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shortages, the FTC’s vote today threatens access to high-
quality care for millions of patients.”?°

While many trade groups have criticized this ruling, most
healthcare employees and workers, including physicians,
believe that the noncompete ruling is long overdue and
that noncompetes “impede patient access to care, limit
physicians’ ability to choose their employer, contribute
to burnout and stifle competition.”®® The American
Academy of Family Physicians (AAFP), the American
College of Physicians (ACP), and the American Medical
Association (AMA) all have policies that oppose
restrictive covenants for physicians as they could reduce
the access to care for patients.3!

FTC Chair Lina Khan stated that “noncompete clauses
keep wages low, suppress new ideas, and rob the
American economy of dynamism, including from the
more than 8,500 new startups that would be created a year
once noncompetes are banned.”®? Khan also stated that
“the FTC’s final rule to ban noncompetes will ensure
Americans have the freedom to pursue a new job, start a
new business, or bring a new idea to market.”® By
halting the practice of imposing non-competes, the FTC
aims to lower healthcare costs by upwards of $194 billion
over the next decade and expand career opportunities for
approximately 30 million Americans.3*

The presence, or absence, of noncompete agreements can
impact the value of a business by:

(1) Restricting the ability of owners or workers to
leave and start a competing business or work for a
competitor;

(2) Impeding a potential buyer’s ability to employ key
personnel or enter specific markets; and/or,

(3) Providing the business a competitive advantage
and prevents essential employees from leaving.

If noncompete agreements are too restrictive, it could
also lower the value of a business by limiting their ability
to retain and attract new employees, and by reducing the
ability for the business to develop and expand.®® It is
important to note that the rule does not apply to
noncompetes entered into by a person pursuant to a “bona
fide” sale of a business entity, of the person’s ownership
interest in a business entity, or of all or substantially all
of a business entity’s operating assets. Further, the FTC
also found evidence that noncompetes increase consumer
prices for medical care, and estimates that banning
noncompetes will result in $74-$194 billion in reduced
spending on physician services over the next decade.*

Not only does the final rule have implications on the
revenue stream of healthcare services, by banning
noncompetes, physicians would be able to move between
jobs with more freedom, and compensation could
potentially increase.3” This may impact the expense
structure of healthcare entities and necessitate further
contemplation by compensation valuation professionals
when considering historical market compensation data
that were subject to noncompetes for the purposes of
analyzing prospective arrangements that are not subject
to noncompetes.
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Less than a day after the noncompete final rule was
issued, the Business Roundtable and the US Chamber of
Commerce filed a lawsuit against the FTC in federal
court.® Two other businesses filed separate legal
challenges, seeking to block the rule.® The business trade
groups requested that courts issue a preliminary
injunction to prohibit FTC enforcement of this rule, and

[{elNe NEN o)}

10

12

19

20

21

“FTC Announces Rule Banning Noncompetes” Federal
Trade Commission, April 23, 2024,
https://www.ftc.gov/news-events/news/press-
releases/2024/04/ftc-announces-rule-banning-noncompetes
(Accessed 4/24/24).

““Healthcare Closely Watching FTC’s Proposed Ban on
Non-Competes” Jennifer Henderson, MedPage Today,
January 12, 2023, https://www.medpagetoday.com/special-
reports/exclusives/102618 (Accessed 4/24/24).
“Noncompete Agreements” By Alexander Colvin and
Heidi Shierholz, Economic Policy Institute, December 10,
2019, https://www.epi.org/publication/noncompete-
agreements/ (Accessed 4/24/24).

Federal Trade Commission, April 23, 2024.
“Noncompetes in the U.S. Labor Force” By Evan Starr, J.J.
Prescott, and Norman Bishara, Journal of Law and
Economics, July 3, 2015,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=26257
14 (Accessed 4/24/24).

Ibid.

Federal Trade Commission, April 23, 2024.

Ibid.

“16 CFR Part 910” Federal Trade Commission, April 23,
2024,
https://www.ftc.gov/system/files/ftc_gov/pdf/noncompete-
rule.pdf (Accessed 4/24/24).

Ibid.

Ibid.

“The Current State of the Enforceability of Restrictive
Covenants in the Medical Profession” By Robert H.
Schwartz, Phil Korovesis, and Mostafa Shanta, American
Bar Association, December 28, 2022,
https://www.americanbar.org/groups/health_law/publicatio
ns/aba_health_esource/2022-2023/december-2022/the-
current-state-of-the-enforceablility-of-restrictive-
covenants-in-the-medical-profession/ (Accessed 4/24/24).
Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

“HHS Unveils Plans to Increase Healthcare Competition,
Choice” By Jacqueline LaPointe, RevCycle Intelligence,
December 5, 2018,
https://revcycleintelligence.com/news/hhs-unveils-plans-
to-increase-healthcare-competition-choice (Accessed
4/24124).

“Executive Order on Promoting Competition in the
American Economy” White House Press Release, July 9,
2021, https://www.whitehouse.gov/briefing-
room/presidential-actions/2021/07/09/executive-order-on-
promoting-competition-in-the-american-economy/
(Accessed 4/24/24).

“Unprecedented Executive Order 14036 “Promoting
Competition in the American Economy” — a call to action”
By Christopher Brennan, Selina Coleman, Brad Funari,
and Michelle Mantine, July 15, 2021,
https://www.reedsmith.com/en/perspectives/2021/07/unpre
cedented-executive-order-14036 (Accessed 4/24/24).

Ibid.

©HEALTH CAPITAL CONSULTANTS

that they issue a stay that would stop the rule from going
into effect.> While the FTC rule is set to go into effect
on September 4, 2024, the effective date may be delayed
due to ongoing litigation.** If the rule is put on a hold
until litigation is finished, the rule’s effective date may
be pushed out if it isn’t struck down completely.*?
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