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UPMC Settles Stark Law Case

On May 9, 2024, the University of Pittsburgh Medical
Center (UPMC), a large nonprofit healthcare system that
owns a number of hospitals, medical practices, and other
subsidiaries, announced that they would pay $38 million
to settle a longstanding Stark Law case which had
triggered a violation of the False Claims Act (FCA).! The
lawsuit claimed that several of UPMC’s surgeons
ordered complex and unnecessary procedures to increase
their earnings.? This Health Capital Topics article will
discuss the UPMC settlement and the allegations
underlying the case.

The Stark Law prohibits physicians from referring
Medicare patients to entities with which the physicians or
their family members have a financial relationship for the
provision of designated health services (DHS).3 Further,
when a prohibited referral occurs, entities may not bill for
services resulting from the prohibited referral.* Under the
Stark Law, DHS include, but are not limited to, the
following:

(1)
)
3)
(4)

(%)

(6)
Civil penalties under the Stark Law include overpayment
or refund obligations, a potential civil monetary penalty
of $15,000 for each service, or up to $100,000 per
arrangement or scheme, and exclusion from Medicare
and Medicaid programs.® Further, violation of the Stark
Law can trigger a violation of the False Claims Act
(FCA).” The FCA prohibits any person from knowingly
submitting, or causing to submit, false claims to the
government.® FCA violators are liable for treble damages
(i.e., “three times the government damages”), as well as
for a penalty linked to inflation.® Not only does the FCA
give the U.S. government the ability to pursue fraud, it
also enables private citizens to file suit on behalf of the
federal government through what is known as a “qui
tam,” “whistleblower,” or “relator” suit.'°

Inpatient and outpatient hospital services;
Radiology and certain other imaging services;
Radiation therapy services and supplies;
Certain therapy services, such as physical
therapy;

Durable medical equipment; and,

Outpatient prescription drugs.®

The lawsuit against UPMC was originally filed on behalf
of three UPMC-employed medical professionals, J.
William Bookwalter, a neurosurgeon, Robert Sclabassi,
a neurophysiologist, and Ann Miltina, a surgical
technologist.!* The three plaintiffs had alleged that
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UPMC incentivized neurosurgeons to perform their
surgeries at UPMC’s facilities in order to increase the
revenue received from the government.*? In return, the
physicians were rewarded with compensation that was
above fair market value.*® The suit also alleged that some
UPMC neurosurgeons had submitted claims for assisting
with procedures which they did not directly supervise,
perform, or assist.'* UPMC had previously claimed that
the compensation packages which were offered to
physicians, including bonuses for productivity, were all
the industry standard.®

In 2016, UPMC settled a portion of the claims for $2.5
million, but the federal government had declined to
intervene on the rest of the allegations which were
brought forth by the plaintiffs.*® In 2019, after the
plaintiffs continued to pursue their claims which were not
addressed by the settlement in 2016, an appeal was
granted after a district court had previously dismissed the
plaintiffs’ claims.” The Third Circuit Court of Appeals
had reversed the decision of the district court, denied the
motion to dismiss which was filed by defendants, and
ordered the qui tam action to proceed to the discovery
phase of the lawsuit.8

In a statement, UPMC’s Chief Communications Officer
and Vice President Paul Wood stated that the healthcare
system was “pleased to have resolved this matter, twelve
years after it first started. The settlement, which includes
no admission of liability, allows UPMC to keep its focus
where it belongs—on providing world-class care to our
patients.”*® The firms representing the plaintiffs said that
“this kind of recovery would simply be impossible
without the bravery and commitment of whistleblowers
willing to incur enormous risk to do the right thing on
behalf of the taxpayers.”?® Mark Simpson, founder of the
Simpson Law Firm, stated that “The Stark Law was
enacted to ensure that the clinical judgment of physicians
is not corrupted by improper financial incentives.”?

As an agreement of the settlement, UPMC will be
allowed to deny all allegations of any wrongdoing.?? The
three professionals each will receive $11 million, and the
rest of the settlement amount ($27 million) will be paid
out to the federal government.?®> The amount that the
plaintiffs receive is a reward for whistleblowers that alert
the government of fraudulent practices.?* The $38 million
settlement is believed to be one of the largest recoveries
in a False Claims Act case where the U.S. declined to
intervene.®
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 28 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
: Compensation and Healthcare Service Arrangements (BVR/AHLA); The
D] @ % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies, Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
regulatory requirements relating to licensing and CON application development;
and, providing any requested support services required in litigation challenging
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rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such
as: The Health Lawyer (American Bar Association); Physician Leadership Journal (American Association
for Physician Leadership); The Journal of Vascular Surgery; St. Louis Metropolitan Medicine; Chicago
Medicine; The Value Examiner (NACVA); and QuickRead (NACVA). She has previously presented
before the American Bar Association (ABA), the American Health Law Association (AHLA), the National
Association of Certified Valuators & Analysts (NACVA), the National Society of Certified Healthcare
Business Consultants (NSCHBC), and the American College of Surgeons (ACS).

Fw 5 Janvi R. Shah, MBA, MSF, CVA, serves as Senior Financial Analyst of HCC.

: | Mrs. Shah holds a M.S. in Finance from Washington University Saint Louis and
the Certified Valuation Analyst (CVA) designation from NACVA. She develops
|| fair market value and commercial reasonableness opinions related to healthcare
enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
i future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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