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California Passes Bill Regulating Private Equity Deals

On August 31, 2024, the California legislature passed a
bill that may curb private equity (PE) healthcare
transactions in the state.! The legislation is now on
Governor Gavin Newsom’s desk for signature, who must
sign or veto the bill by September 30, 2024. If signed into
law, California will have the strictest regulation of PE
deals of any state in the country. This Health Capital
Topics article discusses the new law and reviews the
status of both state and federal regulation of PE.

While PE is not altogether new to healthcare, its
involvement in the sector has increased significantly over
the last decade. This renewed interest has been attributed
to a number of factors, including low interest rates, the
“increasing commercialization” of healthcare, and the
healthcare industry’s failure to deliver high quality care
(with Americans experiencing worse health outcomes
than all other industrialized nations, despite higher
spending).? From 2010 to 2019, there were
approximately $750 billion in PE healthcare deals, and in
2023 alone, over 780 PE healthcare deals were
announced or closed.® In a ten-year period, PE
acquisitions of just physician practices increased sixfold,
from 75 deals in 2012 to 484 deals in 2021.*

The California State Assembly and State Senate passed
Assembly Bill (AB) 3129 by a fairly wide margin (21-11
in the Senate and 49-14 in the Assembly).® The bill
regulates transactions wherein a PE group or hedge fund
“establishes a change in governance or sharing of control
over health care services provided by a health care
facility, provider group, or provider doing business in
[California],” or “otherwise assumes direct or indirect
control.”® In general, the bill requires that, starting
January 1, 2025, transactions involving most types of
healthcare organizations generating $25 million or more
in gross annual revenue receive approval from the
California Attorney General.” The Attorney General is to
review the transaction “to determine if the transaction
may have a substantial likelihood of anticompetitive
effects and what mitigation measures could be adopted to
avoid this result,” and approve, conditionally approve, or
deny the transaction.®
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Notably, the following transactions are exempt from
review:

(1) Transactions between a PE group/hedge fund and
a nonphysician provider or a provider (defined as
“a group of two to nine licensed health
professionals”) with gross annual revenue of $4
million or less; and

(2) Transactions involving for-profit hospitals.®

AB 3129 is not the first California law to require
oversight of PE deals. In 2022, California enacted a
requirement that healthcare investments be reviewed by
the newly-created Office of Health Care Affordability.*
With the passage of AB 3129, California now has the
strictest regulation of healthcare PE investment in the
U.S.™ However, the passage of this bill is part of a wider
trend across states, and within the federal government, to
increase transparency and control costs, particularly
where PE is involved, in the healthcare industry. As
illustrated in the below map, 11 states have laws on the
books that require some level of review over certain
healthcare transactions.*? For example, Oregon enacted a
law similar to AB 3129 in 2022. While the legislation has
not yet resulted in any blocked transactions, over a
quarter of reviewed transactions were conditionally
approved, such as requiring the organization to stay in-
network for Medicaid post-transaction.*®

States Pursue Policies on Private Equity Health Deals
Eleven states have implemented transaction review laws
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Source: Ropes & Gray LLP Bloomberg Law

In July 2024, the Health Over Wealth Act was introduced
in the U.S. Senate, which would require PE and other for-
profit health services providers to disclose certain
financial and operational data and to create an escrow
account to cover essential health services costs for five
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years in the event that its facility closes.'* The Act would
also give the U.S. Department of Health and Human
Services (HHS) significantly more power to regulate and
block PE deals across the U.S. However, as of the
publication of this article, that bill has not yet advanced.®
Additionally, the Senate Homeland Security Committee
announced in April 2024 that it was launching an inquiry
into whether expanding PE control over hospital
emergency departments is endangering patient care and
emergency preparedness.’® In December 2023, the
Senate initiated a bipartisan investigation into PE
involvement in the healthcare industry, reaching out to a
number of healthcare providers and PE groups to request
information.*” In addition to congressional action, the
executive branch has taken a number of steps over the
past few years to garner more information regarding, and
increase transparency related to, PE moves in the
healthcare space, especially as relates to competition in
healthcare. For example, in March 2024, the Department
of Justice’s (DOJ’s) Antitrust Division, the Federal Trade
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Commission (FTC), and HHS announced the launch of a
multi-agency inquiry — in the form of a request for
information (RFI) and public workshop — focusing on the
increasing control of PE and other corporations over the
healthcare industry.'®

Detractors of AB 3129, and similar legislation in other
states, argue that the increased complexity and scrutiny
may result in reduced healthcare investment in the state,
while proponents assert that such regulation is necessary
to ensure the provision of high-quality, lower-cost
medical care, given PE’s increasing role in the U.S.
healthcare delivery system.'® A number of studies have
found that PE acquisition of healthcare service providers
have resulted in higher healthcare costs, lower quality of
care, and poorer financial outcomes for those acquired
entities.?® Whether California’s new law will be a
harbinger of future state action, or incentivizes Congress
to pass a law empowering the federal government to
regulate PE deals at a national level, remains to be seen.
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 28 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
: Compensation and Healthcare Service Arrangements (BVR/AHLA); The
D] @ % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies, Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
regulatory requirements relating to licensing and CON application development;
and, providing any requested support services required in litigation challenging
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rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such
as: The Health Lawyer (American Bar Association); Physician Leadership Journal (American Association
for Physician Leadership); The Journal of Vascular Surgery; St. Louis Metropolitan Medicine; Chicago
Medicine; The Value Examiner (NACVA); and QuickRead (NACVA). She has previously presented
before the American Bar Association (ABA), the American Health Law Association (AHLA), the National
Association of Certified Valuators & Analysts (NACVA), the National Society of Certified Healthcare
Business Consultants (NSCHBC), and the American College of Surgeons (ACS).

Fw 5 Janvi R. Shah, MBA, MSF, CVA, serves as Senior Financial Analyst of HCC.

: | Mrs. Shah holds a M.S. in Finance from Washington University Saint Louis and
the Certified Valuation Analyst (CVA) designation from NACVA. She develops
|| fair market value and commercial reasonableness opinions related to healthcare
enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
i future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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